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What is attorney-client 
privilege?



Attorney-client privilege 
is NOT: 

Attorney-client privilege 
IS: 



The basics of 
ACP:



When does 
ACP apply?



When does 
ACP NOT 
apply? 



When does 
ACP NOT 
apply?



EXAMPLE: Consultant ACP



EXAMPLE: Consultant ACP



What is the risk of non-
privileged communication?

Non-privileged information may be disclosed in a few ways:



ACP Quiz: Scenario 1



ACP Quiz: Scenario 1



ACP Quiz: Scenario 2



ACP Quiz: Scenario 2

▪ Andy is the EHS lead at ABC Co. Manufacturing Plant. Andy emails 

Plant Manager Cindy and says in the email: Cindy, samples we 

took today show that we are above our permit limit for BOD and 

TSS. The permit says we need to report to the agency by COB 

tomorrow. 

▪  Cindy writes back, Can we re-sample? We were over these limits 

last month and I would hate to have to report this to the agency. 

Cindy cc’s Tom, ABC’s in-house attorney.



ACP Quiz: Scenario 3
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ACP Quiz: Scenario 4
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ACP Quiz: Scenario 5

▪ Is this attorney-client privileged?



ACP Quiz: Scenario 5

▪ Yes, because Tom is providing legal advice and seeking input 

from another attorney.



ACP Quiz: Scenario 6

▪ Yes, because Tom is providing legal advice and seeking input 

from another attorney.

▪ What if Cindy replies all and includes Jeff, the Corporate EHS 

manager and says Jeff, can you weigh in here; we have a possible 

reporting situation and I’d like to be careful. 

▪ Is this attorney-client privileged? 



ACP Quiz: Scenario 6

▪ Yes, because Tom is providing legal advice and seeking input 

from another attorney.

▪ What if Cindy replies all and includes Jeff, the Corporate EHS 

manager and says Jeff, can you weigh in here; we have a possible 

reporting situation and I’d like to be careful. 

▪ Yes, because Jeff is contributing to a legal and strategic 

conversation including attorneys and is employed by ABC (the 

client). 



ACP Quiz: Scenario 7

▪ Is the draft application covered by attorney-client privilege? 



ACP Quiz: Scenario 7

▪ Not privileged, because a lawyer is not involved in the review.



ACP Quiz: Scenario 8

▪ Not privileged, because a lawyer is not involved in the review.

▪ Andy sends the draft to Tom and Martha and asks for their review and 

comment.

▪ Is the email and attachment covered by the ACP? 

▪ What if Frank cc’s ACME on the email?



ACP Quiz: Scenario 8

▪ Not privileged, because a lawyer is not involved in the review.

▪ Andy sends the draft to Tom and Martha and asks for their review and 

comment.

▪ Email and attachment are covered – Andy is seeking legal advice 

and attorney work product.

▪ If Frank cc’s ACME – likely still privileged. 



ACP Bonus 
Question



ACP Bonus 
Question

• Less than you think! The other elements of ACP still need to be present in order to truly 

privilege a document.

• However, this label can be useful in a later document review setting for flagging truly 

confidential communications and work-product.



In summary:

• Be aware of when ACP does (or does not) apply.

• Be thoughtful about all communications, especially 

written or email communications, and evaluate the 

risk of putting sensitive information in writing.

• Don’t assume that copying your attorney on an email 

will protect and privilege that email. 

• Don’t be paralyzed, and ask your attorney for advice if 

something is unclear to you.
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