Notes on using this Material Supplier Agreement Document:

THIS DOCUMENT 

Is a product of discussion by WACA members to address the growing complexity of reviewing contract documents that have elements designed for or more readily apply to subcontractors.  This SAMPLE language is designed to reflect the common roles, responsibilities and practices of  Material Suppliers typically lacking in most Purchase Orders presented for consideration.  This document is designed to help you consider possible sample language to make alternative language suggestions.   This document has been reviewed by legal counsel to properly address sections of significance and conformity in Contract law, corrections to language to meet State of Washington  requirements and current practices, and to make this a generic sample guidance document  a meaningful service to our membership.

INTENT

The intent of this document is providing a SAMPLE guide for a Material Supplier to use independently in their discussions with perspective clients regarding the role, responsibilities and practices of a Material Supplier versus subcontractors.  It is intended to be used as an independent and generic resource document that a company can use in whole, in part, or not at all as they wish.  It is  recommended users should seek advice or consultation with  company’s legal counsel or advisor when using or considering the use of this document.  The Association does not warrant this document for purposes outside of any suggested or intended purposes and does not make any requirement for its use in whole or in part.  It is the sole responsibility of the Material Supplier Company to consider its use, benefits or implications.  

EXAMPLES ON USE  OF THIS  DOCUMENT:

Upon receipt and review of a PO/Contract tendered for your signature or when a Purchase Agreement is received for your consideration, a review of the document will indicate if the language is representative and or acceptable to multiple parties and contains or lacks elements as they relate to your role as a Material Supplier.  This document is a MS Word document and can be individually edited and or modified based on the independent consideration of the Material Supplier on a case by case or individual basis.

This document may help you to:

a) Compare and or edit sections or select language of the PO or Purchase Agreement received to include alternative sample language as modified as a result of your individual editing to include company specific references in any of the sections as contained in the sample document.

b)  Per your word processing or contract document editing skills or resources, the Material Supplier may elect to cut and paste specific sections of this document directly into the PO/Contract under review at the relevant areas, OR

c)  You may create and reference an “Attachment (See attachment A)” in the section of concern in the PO/Contract and attach the specific portions of this sample document to your PO/Contract as an attachment and referenced in the section reserved for your comments upon review.

If you determine there are Specific areas of concern not addressed by this document that may arise as contract language, formats and specificity may change, please contact the Association office.

MATERIAL SUPPLY AGREEMENT
(Version 3.0 July 2010)

Force Majeure:
Neither party shall be liable for delays due to: strikes, lockouts, civil disobedience, fire, earthquakes, unusual or extreme weather conditions, road restrictions, riot, Acts of God, actions of a public enemy (terrorism), shortages of labor, or any other unforeseeable cause beyond the control, fault or negligence of either party, incurring such delay. 
Shortages of raw materials, transportation, delays, or other contingencies outside the direct and reasonable control of the Materials Supplier shall not constitute liability to the Purchaser for any damages incurred to the Purchaser as a result of any delay, or shortages. However; both parties agree to mitigate the potential impact of such delay. Any Force Majeure delay shall not be the basis for a request for additional compensation. In the event of any such delay, the required completion date may be extended for a reasonable period not exceeding the time actually lost by reason of delay.
Bonding:
If the Material Supplier is required to supply bonds of any kind; the contractor shall reimburse the Material Supplier for all reasonably incurred bond premiums and related costs.
Permits and Licenses:
Material Supplier shall abide by applicable laws, ordinances, statutes, rules, and regulations; Federal and state, county and municipal. If the Material Supplier is required to obtain permits or licenses unique or specific to fulfill these contract requirements, that the Material Supplier does not normally or routinely use, the Purchaser shall obtain, purchase, and reimburse the Material Supplier in full. Material Supplier shall obtain and purchase permits, licenses and inspections required for the approval and production of materials supplied to the Project.
As applicable; traffic control, lane closures, time, noise or other permits required are to be paid by Purchaser including, but not limited to Downtown Traffic Control Zones permits (DTCZ) I Seattle, DOT, County or municipal traffic or access permits.
Warranty: 
Material Supplier warrants the strength of the product as delivered to the Project complies with any Project specific concrete specifications when tested in accordance with applicable ASTM and ACI Standards.  This warranty shall not include factors that may influence the performance of the product outside the control of the Material Supplier including but not limited to tests and procedures not conducted in accordance with applicable American Society of Testing and Materials (ASTM), American Concrete Institute (ACI) standards, American Association of State Highway and Transportation Officials (AASHTO), curing, the method or manner of concrete placement, conveyance methods as contracted by others, effects of placements during inclement weather and performance by others that may affect the final quality, real or perceived of the product in its final resting place.  This warranty is Purchaser’s exclusive warranty and IS IN LIEU OF ANY OTHER EXPRESS OR IMPLIED WARRANTY, WRITTEN OR ORAL, INCLUDING ANY WARRANTY OF MERCHANTABILITY OR FITNESS FOR A PARTICULAR PURPOSE.
Purchaser's exclusive remedy for breach of this warranty shall be a reasonably prompt removal and replacement of the concrete not in compliance with contract specifications by Material Supplier or its designee.  In no event shall Material Provider be liable for incidental or consequential damages nor shall Material Provider have any liability for work done by others beyond of the chute of Material Provider’s delivery vehicle.
Any litigation or arbitration based in whole or in part upon a claim that Material Supplier breached its warranty as contained herein must be commenced within one year of the date of Project substantial completion.  Any such claim or any other claim that Material Supplier is in breach of this Agreement made after such date is expressly waived.  Material Supplier must be notified in writing within thirty (30) days of the discovery of the facts which would constitute a claim under this warranty.  Failure to provide such timely written notice shall be an express waiver of the claim.
Delivery Restrictions:  
Delivery dates shall be extended without penalty to Material Supplier in the event of a) extreme or inclement weather conditions, b) ambient temperatures outside contract, ACI or ASTM temperature specification requirements, or c) unsafe road conditions in the reasonable determination of the Material Supplier.
Resellers Permit:
Washington State Sales tax applies to all material purchases unless the Purchaser is eligible for a sales tax exemption. If the Purchaser is eligible for exemption of sales tax on materials, the Purchaser shall submit a valid Reseller's Permit as issued by the Dept. of Revenue and shall be on file with the Material Supplier.
Payment:
Purchaser’s payment to Material Supplier shall be due ____ days after invoice date.  Failure of Purchaser to make full payment to Material Supplier when due shall be a material breach of this Agreement entitling Material Supplier to stop work (cease delivery of product) without breach of contract until payments are current.  Past due amounts shall bear interest at ___% per annum compounded monthly.
Material Supplier Hours:
Hours of regular business are Monday - Friday; _______ AM to _______ PM excluding holidays. An extra charge may be assessed by Material Supplier for deliveries made outside of Material Suppliers regular business hours and for any waiting and unloading time in excess of ________ minutes per truckload except as caused by Material Supplier.
Mutual Obligations:
Material Supplier agrees to furnish all products which it has agreed to furnish in writing. Material Supplier shall not provide any other services or product unless negotiated and agreed upon in writing by Material Supplier.  Only Purchaser or its authorized representative or agent shall determine what type and quantity of products to be ordered, points of placement, staging, and other necessary details relating to the delivery of the products.  
Purchaser agrees to provide and maintain suitable approaches to points of delivery beyond paved streets. Material Supplier, or its authorized representative or agent may determine when such approaches and points of delivery are unsafe and may refuse to subject their equipment and employees to potential damage or harm in such event. The contracted price for products ordered but not deliverable due to unsuitable approaches, due to the mistakes in ordering by the Purchaser or their authorized representative or agent, or misrepresentation of suitable access for points of delivery of the products ordered shall be paid in full by the Purchaser. Any and all additional costs incurred by the Material Supplier for the disposal, recycling and/or handling etc of any undeliverable products shall be paid by the Purchaser.
Mutual Delivery Obligations:
In the event the Purchaser orders deliveries to occur beyond curb lines, Purchaser shall defend and hold the Material Supplier harmless in all occurrences, instances, liabilities (both implied and real) for damages, including but not limited to, sidewalks, driveways, driveway approaches, pipes, septic tanks, landscaping and all other real and tangible property except that Purchaser shall have no such obligations in the event of the sole negligence of Material Supplier. 
a)
Washout:  Unless otherwise agreed upon in writing, Purchaser shall provide Material Supplier with timely written instructions regarding applicable location(s) for washout areas. As Project conditions and points of placements change, Purchaser shall advise Material Supplier directly and in advance of changes to these locations and instructions. 
b)
Pump Equipment:  Material Supplier is not responsible for the washout and cleaning of pump equipment contracted by others on the Project. Purchaser shall assume all responsibility for any damage to the equipment of the Material Supplier during any cleanup process when Material Supplier's equipment is being used at the request of Purchaser or when caused by Purchaser. Reasonable stand by charges and related expenses for handling and disposal or recycling of returned concrete incurred as a result of pump company clean-up or blow back using Material Supplier equipment will be paid for by Purchaser.
Pre-Delivery Obligations:
Purchaser shall contact the Material Supplier no less than _____hours in advance to schedule deliveries of products. Material Supplier will advise the Purchaser whether or not the requested delivery can be scheduled based upon availability of equipment, delivery commitments already scheduled or other factors necessary to determine an alternative delivery schedule. The Materials Supplier shall not be obligated to provide any product(s) unless the parties mutually commit in writing to a specific order and delivery schedule as referenced above. In the event Material Supplier is unable to meet the delivery schedule, Material Supplier’s sole liability to Purchaser is the contracted value of deliveries which Material Supplier failed to meet, but only in the event that Purchaser is unable to meet the delivery schedule using another concrete supplier after Purchaser has made a good faith effort to do so. 
Point of Acceptance:
For truck delivery, pump, tele-belt or other method of conveyance as contracted by others, title to the materials delivered shall pass at the end of Material Supplier’s chute.
Indemnity:
a)
Purchaser shall defend and indemnify and hold harmless Material Supplier from and against all claims, damages, losses and expenses provided that such claim, damage, loss or expense is attributable to bodily injury, sickness, death, or to injury to the destruction of real and or tangible property, including loss of resulting there from, but only to the extent caused by the negligent acts or omissions of the Purchaser, its representatives or agents, subcontractors, suppliers or anyone directly or indirectly employed by them or anyone whose acts they may be liable for. For purposes of the foregoing indemnification provision only, Purchaser specifically waives any immunity it may be granted under the Washington State Industrial Insurance Act, Title 51 RCW.
The undersigned certify that the provisions of this Section INDEMNITY were reviewed and mutually negotiated.
_________________________

_________________________


For Purchaser




For Material Supplier
Date __________



Date __________
b)
Material Supplier shall defend and indemnify and hold harmless Purchaser from and against all claims, damages, losses and expenses provided that such claim, damage, loss or expense is attributable to bodily injury, sickness, death, or to injury to the destruction of real and or tangible property, including loss of resulting there from, but only to the extent caused by the negligent acts or omissions of the Purchaser, its representatives or agents, subcontractors, suppliers or anyone directly or indirectly employed by them or anyone whose acts they may be liable for.  For purposes of the foregoing indemnification provision only, Material Supplier specifically waives any immunity it may be granted under the Washington State Industrial Insurance Act, Title 51 RCW.  
The undersigned certify that the provisions of this Section INDEMNITY were reviewed and mutually negotiated.
______________________________

_____________________________


For Purchaser





For  Material Supplier
Date _____________




Date _____________
Retainage:  In any form, shall not be accepted by the Material Supplier.
Bound to Owner:
1)
"Pay if paid" clauses are not a part of this Agreement.
a)
This Supply Agreement is comprised of the following "Contract Documents":  The Supply Agreement with these attached terms and conditions / addendum, the Exhibits marked above as applicable to this Supply Agreement and the Master / Owner contract, but only with respect to those obligations that are directly applicable to the products to be furnished by the Materials Supplier under the Supply Agreement. Material Supplier agrees the products and any activities undertaken by the Materials Supplier in connection with this Supply Agreement and these attached terms and conditions / addendum; will strictly comply with all requirements of the Contract Documents. The Material Supplier shall only agree to be bound to the Master / Owner Contract as it relates to the products furnished by the Materials Supplier under the Supply Agreement. The payment, dispute resolution and any liability limitations contained in the Owner contract are specifically excluded from the Contract Documents.
b)
The Contract Documents shall consist only of the Supply Agreement, the Supply Agreement terms and conditions and these attached terms and conditions / addendum.  The contract between the Owner and Purchaser, and any terms, schedules (construction, payment, or other relevant schedules as they may apply to the Project uniquely to the Purchaser), or attachments thereof shall not be included in the definition of "Contract Documents". Material Supplier shall not assume any expressed, implied or real obligations of Purchaser's contract and obligations to the Owner.
Governing Law:
This agreement shall be governed by and construed in accordance with the laws in the State of Washington.
Severability:
In the event any paragraph, part, term, or condition of this agreement is construed or held to be void, invalid, or unenforceable by an Arbitrator or court of competent jurisdiction, the remaining paragraphs, parts, terms and conditions of this Agreement shall not be affected and shall remain in full force and effect.
Voluntary Contract:
Each of the parties to this Agreement has carefully read and fully understands the terms and conditions thereof, has had full opportunity to consult with legal counsel regarding its meaning and effect, and is entering into this Agreement freely and voluntarily, through a representative who is fully authorized and empowered to act on it behalf.
Entire Agreement:
Material Supplier and Purchaser intend that these terms and conditions shall constitute the final, complete and exclusive Agreement between the parties. This Agreement supersedes all other prior or contemporaneous, agreements, representations, understandings, and promises oral and written, by or between the parties with respect to the subject matter contained herein. Purchaser further acknowledges and agrees that by entering into this agreement, Purchaser is not relying on any contemporaneous agreements, representations, understandings, and promises; oral and written, representations made by the Material Supplier. Modification of this Agreement shall be effective or binding upon the parties unless made in writing and executed by the Material Supplier and Purchaser.
Dispute Resolution:  
Notwithstanding any provision to the contrary, any dispute arising from this Agreement shall be determined by [arbitration/litigation].  The court or arbitrator shall award the prevailing party its reasonable attorney’s fees and taxable costs.
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